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Like all fields of international law, investment law is no exception in presenting aspects that
appear to be of political rather than legal nature. Even though investment arbitral awards appear
prima facie to be solidly and fundamentally based on the mere interpretation of the applicable
law (be it bilateral investment treaties (BITs), investment chapters in free trade agreements
(FTAs), other rules of public international law or the occasional provision of the host state's
domestic law), the foundations of the said applicable law are to be found in matters the nature
of which is much more political than legal. Indeed, the very origins of international investment
law are to be found in the quest for de-politicisation that led to the establishment of the ICSID
and the emergence of investment arbitration as the most prominent method for the settlement
of disputes between investors and host states.

De-politicisation, intended as the process of removing disputes between investors and host
states from the influence of political activities, was indeed seen as the most appropriate method
to firmly place the said disputes in the realm of the rule of law:* and coming from a pre-ICSID
era in which disputes between investors and host states were to be handled by means of
diplomatic protection — thus leaving the matter at the whim of investors home states’ and their
political interests in terms of relationships with host states.

To consider an actual de-politicization of investment disputes as a truly achievable goal,
however, appears rather utopistic: as underscored in the scholarship, ‘there often seems to be a
mismatch between the promise of depoliticisation through investor-State arbitration, and the
actual practice that brings different political perspectives back into the picture.”® Even though
the investment arbitral case-law clearly shows the reliance (and perhaps the over-reliance) of
tribunals on the applicable law,* it is hardly questionable that arbitrators are routinely faced
with considerations of matters of public interest (such as public health, environmental
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protection, or labour standards)’ that are of paramount political significance and, especially
when older generation BITs are applicable,’® have little to do with the law. Moreover, states do
not passively accept arbitrators interpretations of the applicable law, and often they care to seek
reinterpretations of the law and annulments of inconvenient awards.” Finally, one should
consider the fact that investors are not necessarily private corporations: state-owned companies
have long been active in investing abroad, and to believe that political considerations remain
out of the disputes in which these companies may find themselves with host states would be
naive at best.

Indeed, Maria José Luque Macias’ Re-Politicising International Investment Law in Latin
America through the Duty to Regulate Paradigm is based on the premise that excluding politics
from the realm of investment disputes would be neither feasible nor desirable. As its title clearly
explains, the book focuses on investment relationships in a specific region, but nonetheless
offers insights that would be applicable, mutatis mutandis, in any part of the world
characterised by the presence of a majority of capital-importing states and where foreign
investors tend to come from Western countries. The assumption behind the study is that
international investment law, and its treaty regime in particular, has negatively affected the
possibility for Latin American states to protect human rights by means of domestic law.® While
investment arbitral tribunals have generally attempted at excluding (at least in theory, as stated
beforehand) political considerations from their interpretive efforts, Latin American countries
have in fact traditionally pushed for the politicisation of investment disputes.” The book,
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however, strongly questions whether such push has been effective, or the efforts may have gone
in the wrong direction.!® Indeed, most of such efforts have been aimed at challenging the
application of investment treaties by means of the right to regulate — namely, the right of the
state to act in the public interest.!! Maria José Luque Macias, instead, maintains that the
paradigm of the right to regulate is inadequate from the perspective of the protection of human
rights, and argues that the most appropriate path passes through a re-politicization of
investment law that puts human rights at the centre of the discourse.

The central thesis of the book is that regulation is not to be seen as a right but as an obligation,
in accordance with the structure of international human rights law. The duty to regulate is a
topic discussed at large in the book, with particular reference to the right to water and the rights
to land of indigenous people. It is particularly interesting how Maria Jos¢ Luque Macias
analyzes the re-politicization of international investment law procedure carried out by Latin
American countries through a specific and precise definition of the duty to regulate, and the
reactions of the arbitral tribunals to these matters.'?

The fundamental contribution of the book, however, is not in its analytical part but in its
propositional one. In an era in which the revision and reform of BITs, through their
denunciation and re-drafting, characterizes the investment activity of those developing
countries that are most active and aware of their role as actors in international investment
matters, the book recommends anchoring the paradigm of the duty to regulate in treaties and
other rules of international investment law.'*> The consequence of this anchoring would be
revolutionary, as it would finally lead arbitral tribunals to really expand their jurisdiction
ratione materiae towards that public international law that, although it forms part of the
applicable law in investment disputes, is often overlooked on the basis of the fact that the BIT
is the chief source of law regulating the relationship between an investor and the host state: and
this expansion would necessarily cover human rights law not because it is “morally”
appropriate, but because it is actually part of the applicable law.

Although the theme of the book is quite specific, and the approach adopted by the author is
particularly technical, Re-Politicising International Investment Law in Latin America through
the Duty to Regulate Paradigm is a very pleasant reading, which makes the volume appropriate
for academics as well as practitioners (to whom the book is not too covertly addressed);
moreover, parts of the book would not be out of place even in the reading lists of postgraduate
courses in international investment law precisely because of its accessible, extremely detailed
and particularly flowing style. The debate on the relevance of human rights in investment law
is as lively as ever, and Maria José¢ Luque Macias contributes to the exchange with a volume
from which to draw lessons on a global level.
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